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it appears that the action cannot he brought for a mere easement. Tyler, 
Ejectment, p. 41 ; Child v. Chappell, 9 N. Y. 246 ; Northern Turnpike Co. v. 
Smith, 15 Barb. 355; Chamberlain v. Donahue, 41 Vt. 306. The general rule, 
based upon the common law, is that ejectment will not lie for anything 
whereon an entry cannot be made or of which the sheriff cannot deliver pos- 
session. There is sharp conflict among the authorities upon the question 
whether ejectment will lie for encroachments upon the possessions of 
another by projecting cornices, eaves, gutters, etc., but the weight of authority 
seems rather to give to such interruptions of the owner's possession the 
nature of nuisances which may be abated as such, than unlawful disseizins 
for which the action of ejectment will lie. But, whatever may be the state of 
the authorities elsewhere, the decision in Johnson v. Minnesota Tribune Co. 
is made to control, on principle, the case at bar. As early as 1855, in Sherry 
v. Free king, 11 N. Y. Super. Ct. (4 Duer) 452, ejectment was held the proper 
remedy where an adjoining roof overhung the plaintiff's land, upon the prin- 
ciple that the land embraces all above and below it to an indefinite extent. 
This case, however, was disapproved in Aiken v. Benedict, 39 Barb. 400, 
decided in 1863, and by Vrooman v. Jackson, 6 Hun 326, in 1876. The doc- 
trine announced in Sherry v. Frecking was approved in Murphy v. Bolger, 
60 Vt. 723, 15 Atl. Rep.. 365, in 1888. The court makes a distinction between 
cases involving casual or transitory acts and such as affect title to the prop- 
erty, holding that in the former, trespass is the remedy, in the latter, eject- 
ment, and concludes by saying that if possession cannot be delivered by the 
sheriff, and defendants refuse to abandon the dam after an adjudication 
against them in this action, the dam would become a nuisance and could be 
abated in another action. 

Estate by Entirety — Effect of Murder of Wife by Husband.— Land 
was conveyed to defendant B and wife; complainants, being infant issue of 
the marriage, and suing by next friend to recover the land, allege that 
defendant B murdered his wife and later executed a trust deed attempting 
to bind the title to- the land to secure to the other defendants payment of 
their fees for defending him on indictment for said murder, and that trial 
on said indictment had resulted in conviction. Defendants demurred to the 
complaint; the demurrer was overruled; they appealed; and the Supreme 
Court held that the demurrer should have been sustained, notwithstanding 
the statute (Acts of 1905, c. 11, p. 22), providing "That any person who 
shall feloniously kill, conspire with another to kill, or procuring to be killed, 
would inherit property of any kind, belonging to such deceased person at 
the time of his death, or who would take said property by deed, will, or 
otherwise, at the death of deceased, shall, forfeit all right, interest and 
estate in and to said property, and that the same shall go to such other 
person or persons as may be entitled by the laws of descent and distribution, 
or by will, deeds or other conveyance made by the deceased when in life." 
Beddingfield v. Estill (Feb. 25, 1907), — Tenn. — , 100 S W. 109. 

The complainants contended that they were entitled to recover by virtue 
of the ruling of the court in Lanier v. Box (1904), 112 Tenn. 393, 79 S. W. 
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1042, 64 L. R. A. 458, in which it was held, in an action by the administra- 
tor of the husband against the administrator of the wife, for proceeds of a 
policy of insurance on the life of the husband paid voluntarily into court 
by the insurance company, and by the policy payable to the wife if she should 
survive, and afterwards assigned by parol to and kept up by her, that the 
administrator of the husband was not entitled to the fund, because (having 
assigned the policy to his wife) his right was merely by virtue of the law 
of distribution as surviving husband; and as he had become surviving hus- 
band by murdering his wife before committing suicide, he could not be 
permitted to profit by his own iniquity or take advantage of his own wrong, 
and his representative had no better right than he. This decision is distin- 
guished on the ground that a tenant by entirety does not succeed to any 
estate by the death of the other spouse, but continues owner by virtue of his 
original title. In Riggs v. Palmer (1889), 115 N. Y. 506, 22 N. E. 188, 12 
Am. St. Rep. 819, 5 L. R A. 340, it was held that one who killed the testator 
could not take a legacy by the will nor as heir as in case of intestacy (the gift 
over in case the murderer should die before the testator failing and there 
being no other disposition) ; but Judges Gray and Danforth dissented, and 
the decision was criticised and the rule materially modified in Ellison v. 
Westcott (1896), 148 N. Y. 149, 42 N. E. 540. The contrary has been held 
in Shellenberger v. Ransom (1894), 41 Neb. 631, 59 N. W. 935, 25 L. R. A. 
564, (reversing on rehearing same case, 1891, 31 Neb. 61, 47 N. W. 700, 28 
Am. St. Rep. 500, 10 L. R. A. 810) ; Owens v. Owens (1888), 100 N. Car. 240, 
6 S. E. 794; Deem v. Milliken (1895), 53 Ohio St. 668, 44 N. E. 1134, affirm- 
ing without opinion except to adopt the opinion of the court below reported 
in 6 Ohio C. C. 357; Carpenter's Estate (1895), 170 Pa. St. 203, 32 Atl. 637, 
50 Am. St. Rep. 765, 29 L. R. A. 145. 

Evidence— Wipe as Witness Against Husband.— Under a statute pro- 
viding that a wife shall not testify against the husband without his consent, 
but that the statute shall not apply to a crime commited by one against the 
other, held, that bigamy is not a crime against the wife and her testimony is 
inadmissible against her husband. State v. Kniffen (1906), — Wash. — . 87 
Pac. Rep. 837. 

In regard to the question involved in this case, there is a sharp conflict 
of authority with the weight in favor of the principal case. Those states 
which allow the wife to testify do so on the ground that the crime of bigamy 
is one against the wife personally. Lord v. State, 17 Neb. 526, 23 N. W. 507 ; 
Hills v. State, 61 Neb. 589, 85 N. W. 836, 57 L. R. A. 155 ; Owens v. State, 32 
Neb. 167; State v. Bennet, 32 la. 24; State v. Hazen, 39 la. 648; State v. 
Sloan, 55 la. 217, 7 N. W. 516; State v. Hughes, 58 la. 165; State v. Cham- 
bers, 87 la. 1 ; United States v. Bassett, 5 Utah 131 ; United States v. Cutler, 
5 Utah 608. In opposition to these cases is a line of decisions which hold in 
accord with the principal case on the ground that bigamy and kindred 
crimes are not crimes against the wife but against the marriage relation. 
Bassett v. United States, 137 U. S. 496, 11 Sup. Ct. Rep. 165, 34 L. Ed. 762 
(reversing 5 Utah 131),; State v. Burt, 17 S. D. 7, 94 N. W. 409; People v. 



